MILLE LACS BAND OF CHIPPEWA INDIANS
Judicial Branch of Tribal Government

Opinion of the Solicitor General

04-056-83

TO: Douglas Sam.+ Spesker of the Assembly
FROM: Jay Kanassatega. Solicitor General

SLBJECT: INTERPRETATION of Article X. Constitution of Minnesota Chippews
Tribe and other related issues.

You have requestad an opinion and interpretation of Article X of The
Constitution of the Minnesota Chippewa Tribe and Band Statute 1002-MLC-=-
Sections 8 ang 20 regarding impeachment and expulsion of an elected or
sopointed official. Additionally. you have raised questions regarding
proper procedural matters and circumstancas which may have s direct tazrirg
on sny such impeachment hearing.

8and Statute 1002-MLC-2. Section 20 provides the legal mechanism wrdge
8and law for the impeachment and Subsequent removal of any elected of ficzsl
or appeinted officer of the Band. Additionally. the statute references
Article X of the Cosntitution of the Minnesota Chippewa Tribe. In a mEoTzr
of impeachment. the.Chief Executive hecomes a memoer of the Legislative
branch of tribal government and the two units. Executive branch snd Legic-
lative branch. form a joint session of government. This joint session 2¢ -2
Band Assembly has authority over matters of discipline of elected officiz.s
and appointed officers of the Band. It has the power to censure. issue
articles of impeachment. hold formal court procedures and judge the innsczrce
of guilt of the concerned individual- In matters of this type. the law
provides no appeal to the Court of Central Jurisdiction or the Tribal
Executive Committee- The joint session of the Band Assembly can only con-
duct governmental business that is direotly relsted to any censure. impasch-
ment or expulsion action.

This section also provides for the ragistered vote of the Chief Executive
and the Speaker of the Assembly and that nq official may vote on any Article
of Impeachment in which they are the topic of the impeachment proceeding.

It is at the point of reference to the Constitution of the Minnesota Chinpews
Tribe where matters become unclear and require this opinion and interpreta-
tion. My review of Article X did not establish a solid theoretical or lsgal
base for direct applicability with regard to vacancy and removal at the Band
level. A sectional review of this Article is therefore necessary. as well as
an oversight review to determine any and all appropriate linkages.
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PHASE I: ARTICLE X

Article X - Section 1: Any vacancy in the Tribal Executive (ommittee srzll oe
filled by the Indians from the reservation on which the vacancy =zn.-s
by election under rules prescribed by the Tribal Executive Commit-:s
buring the interim. the Reservation Business Committee shall be erpiwirsd
to select a temporary Tribal Executive (ommitise memper to reprecsnt ths
reservation until such time as the election her2in providad for Fas %z=n
held snd the successful cangidate eiecied and s2ated.

Interpretationt This section provides for a ronstitutionel machanism to 7110
a vacancy on the “ribal Executive Comrittee. Temporsry veczncies 73

pe filled bv the Band Assemoly upon the nomination by the Jhief To=-_-_s=
un-il a legzl election is held and the winner determined and ses“::.
Tnis

saction does noil howsver provide for a constitutional mecra-_z- .o
111 @ vacancy withen the membz-ship of the Band Ass=nbly. Tnis ~=1 -2
35 Iupported Dy tne Tact that this (onstitution is one for the jo.-
3roup of reservationrs and not sgacifically for ;ny ong Sang/Pessr-.z 2=
zhsent  specific Jonstituticonel 5 trorization of sucn. Tre-efore-

Ianstitucionsl refarances &ce pring~y L0 Ihe Trical Taacutive Coss.zizs
:»3 not To tre Tand tssembly.

Ttz Zsnc fcsemoly in oenacting leaislation for filling anv vacancs 1 t-s
zrsition of Cnie® Txecutive or Sopezhes of tha assemoly woulo E2 z-.

oy tnis -wction if 1t cesires tc fave raprzsznistion on ine “rib&i
Tmecutive Canmi::en- It wouls 25 urniswiul. Howaver for tha Tritel
Txecutive (camittee to geny full votirmg rignts or privilsczs to =r

mporary replacement lswfully nominszad by the (nief Executive z-:
’1rmed Zy <t 2sncd Assambly as this would constitute s civil rig-i3
violszisn ccainst the Sand.

h

fost covarnmental legislative bodies orovide for a mecranismt <0 z=t:--i-3
and discipline their memoers. With regard to the Tribal xacutive :--.2122-
nd such prwer exists. Rather. this responsibility falls to tne Bs-:

Assambly through its promulcation of laws.

Article X. Section 2: The Reservation cusiress Commitiee by 3 tws-thirzs <3/3:
vote of its members shall remove any officer or mamoer of the {or-.z:z:s
for the following causes:

{a} Malfeasance in the handling of tribsl affairs.
{b} Dereliction or neolect of duty-
ic} Unexcused failure to attand two recular meetings in succession.

{d} Conviction of a felony in any county. state or Federal court vails
serving on the Resarvation Business Committee.

{2} Refusal to comply with any provisions of the Constitution and Svlaus
of the Tribe.
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The removal shall be in accordance with the procedures set forth in
Section 3 of this Article.

Interpretation: The Chief Executive and Speaker of the Assembly are the Cor-
stitutional officers of the Mille Lacs Band as concerned with members-ip
in a body called the Tribal Executive Committee. Both officers have an
opportunity through an internal elective process to become officers of
the Tribal Executive Committee. Should they fail in any elective przcass
or choose not to be a candidate. they become members of the Execut:ivs
Committee. Since the Tribal Executive Committee does not have the sou=-
to determine its membership and can not remove by its own action &
representative from Mille Lacss I am not convinced that Section 2@ .3
directly applicable to the removal of a member of the Band Assembl, .
Rather. I think it refers to the remgval of either of the Constit_z:--3:
of ficers since they sit within a tribal forum+ as well as within 5 zzne
forum.

Additicnally. Band Statute 1002-MLC-2. Section 2 {b} clearly statszs.

"The Band Assembly shall establish rules of its proceedingss
decide upon its adjournment. discipline its members through
censure for disorderly conduct but not twice for the same
offense.”

here. consistent with the sbove thought of lack of tribal jurisgic-ic-~-
the 8and Assembly reteined authority gver its elected officials cc-s.zzarc
with the Constitution of the Chippewa Tribe as detsiled in Article «-
Section ) and again here in Section 2. Therefore- the Band is only
sligntly restricted from removing the Chief Executive and Spesker °°

the Assembly but fer causes of action listed in this Section. Altrs.z-.
if either were removed for other like serious offenses. it is higri
spirious as to the Tribal Executive Committee's authority to cnalliz-:a
any such action since it lacks subject-matter jurisdiction over its
membership. Specific to the removal of an appointed officer of the 2z-4.
Band Statute 1002-MLC-2- Section 20 again clearly establishes subecz-
matter jurisdiction to the joint session of the Band Assembly.

Article X. Section 3: Any member of the reservation from which the Reservacion
Business Committee member is elected may prefer charges by written
notice supported by the signatures of no less than 20 percent of the
resident eligible voters of said reservationa stating any of the causas
for removal set forth in Section 2 of this Article~ against any member
of members of the respective Reservation Business Committee. The notice
must be submitted to the Business Committee. The Reservation Business
Commmittee shall consider such notice and take the following actions:
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The Reservation Business (ommittee within fifteen {15} days afte-
receipt of the notice of charges shall in writing notify the

accused of the charges brought agsinst him and set a date for a
hearing. If the Reservation Business (ommittee deems the accused

has falled to answer charges to its satisfaction or fails to appaz-
at the gppointed time. the Reservation Business (ommittoe may re-c
as pravided in Section 2 or it may schedule s recall election

whnich shall be held within thirty {30} days after the cate set f:x-
the hegaring. In gither events the action of the Reservation Busi =::
(ormittee or tne outcome of the recali elaction shall be final.

811 such hearings of the Rassrvetion Susiness Committas shall be
taid in accordance with the provisions of zitis Article and shall
bz opan to the mermosrs of the Ressrvstion. hotices of such heari-z
snall oe 3uly posted a3t least five {8} 235 prior to the nearinc.

Tra accusad shgll be olven opportunity to r3ll withessss and prezs-

evidencs in his berslf.

sroretationt The 7irst sentsnce of this s2ction 35 adfitionel justifice
f iz Trizal Txacutive Committzs's lack of suo_eit-Taztter Jur1¢u1c:-:'-
Tiny izsber of the Rescrwation {ueech Lakas Write Tarth. Grand Port: -

myTtee geletste or in the B

d ou lsc ond ﬁille L csr Trom whicn the EeSeru=-gon gusiFs
2 g e must oe the Chief Executive ar Spe: =-
utio a:r Officers thus Tribsl Exscuriv:
Assembly in,tne cese of & vacency -
~ital Txacutive Committee delsgatel} may arcfe* charaes by wrytizr

SN B

marice supportec by the signstures of mno lass than 20 percent of ns
~esisent 2ligiple voters aof said Resarvation” . . .

Tor Jection 3 to be 2quitsble to all Reservations end applicable to z.°

glected officials from each reservation. some fair amount af sxunatv~’;
on a ramoval petition are reguirad and in this case. it is 2staplisi::
at no less than twenty {20} percent. If. for zxpampla. thersz 2xists =t
1235t ome hundred {100} elioible voters on each reservations than 4o
~a2rmoves twanty rasident eligible voters nust petizion. The higher thsz
~umser of eligible votars. the higher the number of signatures ara

required to resch the twenty {20} percant level. Tne lower tne numoer 3

eligible voters. the lowar the numoer of signatures would be reguirec =z
raach the twenty {20} percent level. If due process and egual protect.z-

are

the standards of Constitutional supremacy~ and Article XIII clear.y

mandates this. then for this Section to be applicable to the Chief
Executive and each member of the Band Assembly. the twenty percant
figure for petition must meet some sort of Constitutional eguality
standard or risk a legal Constitutional challenge to an across the

bosrd application. since District Representatives do not possess ls
electorates equal to that of Constitutional officials {Chief Execu1tv
Spaaker of the Assembly}. they are most effected by the lack of equaiizy

Tea
s -
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in numbers+ via a removal petition. Thus. for these reasons. I can not
legally conclude that the writers of the Constitution purposefully
intended this Section to be applied across-the-board to all elected
officials because of the clear Constitutional problems of equality.
Whereas- on the other hand. equality in the electorate does exist for
the Chief Executive and the Speaker of the Assembly.

Article X. Section Y: Wbhen the Tribal Executive Committee finds any of its
members guilty of any of the causes for removal from office as listed in
Section @ of this Articles it shell in writing censor the Tribal
Executive Committee member. The Tribal Executive Committee shall press-~c
its written censure to the Reservation Business Committee from whic-
the Tribal Executive Committee member is elected. The Reservation
Susiness Committes shall thereupon consider such censure in the manre-
prescribed in Section 3 of this Article.

Interpretation: It is with this section that further evidance can be foura :o
Justify the lack of subject-matzer jurisdiction with the Tribal Exscutiie
Committee to formally discipline one of its own. Herg- the Trioal E-z-zive
Committee must present its evidence in the form of a censure resolucicn
to the Band Assambly who may consider such censure in the manner pre-
scrived in Section 3. This section therefore establishes the foundazico
for a probable cause hearing by the joint session of the Band Assencly e
conduct of the Chief Executive or Speaker of the Assambly. The juris-
giction of the Tribal Executive Commitiee herein terminates and dozs
not progress to the point of a formal vote to accept the Articles o7
Impsachment which would constitute the second step of any removal ef<zr-.
This authority can only be exercised by the joint session of the Bard
Assembly as established in Band Statutes 1002-MLC-2. Sections & ang 7.
Additionally. this section does not provide subject-matter jurisdictica
for the Tribal Executive Committee to censure 3 District Represantszi 2
to the Band Assembly. Here. there would exist an imherent lack of
equality asmongst all the elected officials of a reservation if this
section were to have applicability across-the-board. If the writers ¢~
the Constitution were concerned with Article XIII they could not have
knowingly also permitted a double jeopardy situation which is apparent
with this section. Therefore. the censure of a member of the Tribal
Executive Committee must constitute probable cause and be sustained
by the formal resolution of the joint session of the Band Assembly
before it can become an official act of censure by the Legislative
branch of government.

Article X+ Section 5: In the event the Reservation Business Committee fails
to act as provided in Sections 3 and Y of this Article. the reservation
membership may- be petition supported by the signatures of no less than
20 percent of the eigible resident voters appeal to the Secretary of
the Interior. If the Secretary deems the charges substantial. he shall
call an election for the purpose of placing the matter before the
reservation electorate for their final decision.
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Interpretation: Once again . the equal protection clause of Article XIII
can not be met if this Section is applied across-the-board because of
the gross inequity of the numbers which constitutes the electorate
for each position- Additionally. the key words are. “the Reservation
membership.™ The reservation membership can not be directly linked
to mean the membership of a district within the reservation. because
that slso fails to meet the equal protection test. With regard to the
failure of the joint session of the Band Assembly to act in a disci-
plinary manner against a Constitutional officials the pzople who coro-
rise the Bond’'s electorate may petition the Pand Asseroly for the
purposz of holding an election on the re-csll effort. The Sand Asgz-- -
and the joint session of the Band Asszrhly would be bound by the
results of the re-call effort.

sorview of Artjcle X: It is the responsibility of the joint session of -~
“arid Asconnly to discipline any 2lecied official or appointea of fic -
af the Milla !acs Sand. Since &rticle X Soes not mest the =muz) orc-
¢tion and 23ual rionts clauses contzinad in Articie XTIl in a
vec1flc scross-the-bcara test from the Chiaf Zxeru'ive 1o “he Dig--
Truresentatlive it wowlid be @ ssuace fonstitutional arror to stuemp:
-7 2ppiioei on oy infwence or Irplication. Rathera “he Sang ‘sga-- |
wale eract rew lagislition and oroczdure ©O discipline any offici:.
St of Tller whnlch will pass civil ~iaris zuarentess listed inm Articls
IT of the Tonstitution of the Vi-rescizs Chippews Trize and Sand
S stuts WLL-"MC-5.

[Zh I TN

A r2seiw of 4rticle X gn Loto 2stenilisnss tre lack of ‘urisdiction

for tne Tribal fxecutive Commitzee to disc:sline zne of its mamuers
ection Y}. Furtners the Committee lacks jurisdiction to determineg

s membersnip {Section 1}. Such jurisgiction does exist for irz 3s--
semdly in the csse’ of determining iis memozrsnip fSection 1 snd

53 Statute LOCZ2-MLC-2. Section 8} and for officisl scts of discipl.rsz
{fection 3}, for its (onstituticnal officers only. Separate authoric,
uncer Eand Statute LODZ-MLC-2. Section 20 oxists for an across-the-
bosrd discipline of eslected officials and sppointed officers.

Q9
L
5

v (1) 1~ b

In summary~ 1t 1s the opinion of tae Solicitor General that Article

X of the (onstitution of the Minnesota Chipoews Tribe does not compl.
with egqual protection stsndards under Constitutional law. A serand
problem is found in the joint session of the Sand Assembly's inabilisy
to apply various provisions of Article X to accord equal rights to 511
five elected officials. Therefore. as a result of these important cor-
stitutional issues. I find the Band Assembly is not legally bound by
provisions of Article X of the Constitution of the Minnesota Chippewa
Tribe. The joint session of the Band Assembly should however adopt
procedures which accords rights as guarenteed in Article XIII.



Opinion of the Solicitor General
08-05G6-83
Page 7

PHASE II: QUESTIONS

Question No. 1: What authority does the Band Assembly possess in areas of
removal and impeachment? Does the Band Assembly adhere to Article X
of the (onstitution of the Mimnesota Chippewa Tribe?

Response No. 1: The Band Assembly possesses no authority in the area of
removal or impeachment other than the enactment of law which governs
gquestions of wha. what: when. where and why of removal or impeachmer-.
Band Statute 1002-MLC-2. Section 20 delegates this authority to the
"Joint Session of the Band Assembly”. It is the Joint Session which
possesses plénary power over matters of this type. In the absence o*
Band Statute. the Joint Session may adopt policies and procedures -
necessary for causes of action in the area of removals impeachment &n=
expulsion. :

The Joint Session is not bound by Article X of the Constitution but rz_-z~
should be guidgad by Article XIII due to constituticnal deficiencies
found in Article X. Refer to analysis in Phase I of this opinion-

Question No. 2: Does the United States Department of Interior have any ra.z .
duthority over action of another goverrment within its jurisdiction?
Do they possess any plenary power over the membership of the Band?

Response No. 2: The only authority possessed by the Secretsry of Intaerigr .-i--
was confarred by the Band is found in Article XI~ Section 1 {d} of -z
Constitution of the Minnesota Chippewa Tribe regarding the enactmen: ¢
ordinances which levy fees or licenses on non-memters or non-tribal
organizations doing business within trust territory under the juris-
diction of the Band.'No constitutional suthorization can be found
granting plenary power over the membership of the Band.

Question No. 3: What formal actions can the Band Assembly take in the absz--:
of a District Representative. What formal actions can occur if @ Disz-ic-
Representative has been formally Charged under Articles of Impeachme-c *
Does any elected official or appointed officer retain their authoricy
once Articles of Impeachment have been voted?

Response No. 3: In the absence of any District Representatives the Band
Assembly can not convene and conduct official acts of the Legsilative
branch of government. If. however the Assembly is in recess status.
the other two Representatives can re-convene at the appointed time ard
continue to conduct official business. Band Statute 1002-MLC~24 Section
10 establishes the quorum as three members. The guorum of three can
not include the Speaker of the Assembly as Section 7 of this same
statute prohibits him from being a voting members except under con-
ditions listed in Section 20.
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The Joint Session of the Band Assembly can convene with plensry power
ogver matters related to the censure. impeachment and/or expulsion of
an elected official or appointed officer provided thosz actions do
not infringe upon Constitutional or statutory civil rignts guarantess.
The Band Assembly. unless it was in recess statuss could conduct no
official acts of government. If it were in recess houavers it would
have first jurisdiction over & memder of the Band tz=ombly proviced
any such action stops short of the formal vora to accept any Articlzn
of Impcachment. The Band Assemnly has no disciplinery Jurizdiction
over the Chief fxecutive. tne Spa3ner of ths Assemtly or any appoin
officer. 4ny such acrion acainst tnese individuels must originate

in tre Jmint Session of Lhe Bano Assembly.

tus Gf the Send Astemtly &t the ti-=2

fepesn: n3 upon the lecal s c Ass
= b 3n by Tormal
Ticat

t1
Lz loint Toocion of the Sand ¢ , 31 resnlution sus
the rignis. privileges. respons :nd oblications of any E37c
officisl or officzr in complisngg with provisicons liscen in Zand 3T
TrL-MLL=5+ Tection L1. assumpiion af quilt uncer gulzural law.

!
-4 3

0
N

onc» said officisl or officer has be2en offic.ally served witn Adrtice
of Tmpeachmart or at the time eof the forsel .ote o accept &7y caie
ar-iei®s 0f Tmgeschment by the Joint Session 07 the fanc fTLitfly.

guestion No. Y: What arz the rights of the accus=: officizl or of ficer _*
any z.ouision atrampt? Wnst are the rionts o7 the 322 telettiy?
Response No. Ui Any accusad officisl or ofiices shall mawe 31l rignts 25
seiinzaten in 4artizle XITI of tre (eomstitution of the fMinnescta Crist-.:
Trite anc Ssng Statuge LO0LL-MLC-S.

It is the legal duty of the soint Sessior of =2 Sand tsszTbly ~-
snsure zach official or officer reczives these rights 1in any 2xpuls_:-
attempt. The rights of the Joint Session of the Banc ‘ssz sly &are t-iIz
rignts which sre promulgated unczr their own resolution or 2stsplis-=:
by Band Statute. The accuser. in any such actions must ze the Mille _.::
Band of Chippewa Indians.

Guestion No- 5: Does the accused nzed be present at any expulsion hearing
if all possible asvenues of finding the accused are axhsusted?

Respanse No. §: It is the obligation of the Joint Session of the Sang Assz-zl,
to: a}- Notify the accused through United States Mail with tne parcel
registered and certifieds return receipt requested at their last xnown
address a certified copy of all perzinent resolutions and the Articlas
of Impeachment within twenty-four {24} hours of the action of the
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Joint Session of the Band Assemblyi 2}. Notify the accused through reg-
ular United States Mail at their last known address with the appropriate
documents3i 3}. Attempt personal service of said documents by the Band's
law enforcement officers at least two times prior to the hearing. and:
4}. Public posting of all pertinent documents in conspicuous locations
in all three district centers of the reservation. If these obligatiors
are fulfilled and the accused remains unserved. the Joint Session may
proceed with the expulsion hearing ex parte under conditions of

special defasult on behalf of the accusad-

Question No. b: Does the Band Assembly need a petition of the eligible vozz-s
within the district{s} of the Reservation before instituting discipl_-zry
actions against any official or officer or can they proceed under pC.z-=
granted under Article X of the Constitution of the Minnesota Chippews
Tribe?

Response No. b: The uJoint Session of the Band Assembly possesses the necas:-
ary authority under Band Statute 1002-M.C-2+ Sections 8 and 20 to
initiate disciplinary action aceinst any elected official or sppeintz-
officer of the Band. Further authorization is available through Artizis
VI. Section 1 {e} of the Constitution of the Minnesota Chippewa Trits.
Additionally. popularly elected officials collectively possess the pz.z-
to take such actions as are necessary within Constitutional and stat-
utory limitations to protect the best interests of the Band as a wholz.

Question No. 7: Can the Band Assembly act on an expulsion matter when the
accused is without legal counsel?

Response No. 7: Band Statute LO11-MLC-5. Section b grants any persor in a
criminal or civil proceeding "..... at his or her own expensz-.io havsz
the assistance of counsel for his or her defense.” An expulsion hesr:-:
is considered to be a civil proceeding therefore- if the accused desirs:z
legal counsels the Joint Session of the Band Assembly can not procee:

in any hearing without the participation of that counsel.

duestion No. 8: Can the Band Assembly conduct an expulsion hearing under
procedures authorized for the Court of Central Jurisdiction?

Responsa No. 8: The Joint Session of the Band Assembly may adopt procedures
of the Court of Central Jurisdiction as rules and regulations for an
expulsion hearing. If such procedures are not adopted+ the Joint Session
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of the Band Assembly must take care to ensure any new procedures do
not infringe on any Constitutienal or Statutory civil right guarantees-

Should you require any additional information or any clarificet..-.»
please do not hesitate to contact me. Due to the imporiance of this
opinions tne Chief Justice has convened an emergency session of thz
full Court of Central Jurisdiction for Monday. October 3. 1583 at
10:00 3.m. at the Government Center Conferernce Room st Vinelands Mi--0 -
ta-

(fifEE;ing&nJ\yt«r—~— =
THE 30 ¥CLTOR ﬁzx.r;rmﬁhuﬁ
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Dated at Vinelend. Minn.
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